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DearMs. Dortch:

AT&T and othercompetitive carriershave shownin this proceedingthat the
Bell OperatingCompanies(“BOCs”) possessmarketpowerby virtue of the in-region
local bottleneckfacilities that allow themto raisetheir long distancerivals’ costsand
restrict total output. Becauselong-distancecompetitorsmust useincumbent-controlled
local accessfacilities to originate and terminate most of their customers’ calls, the
SupremeCourt finds it “easy to see why” an incumbentlocal carrier “would have an
almost insurmountablecompetitive advantage” in long distance.’ Similarly, the
Commissionhasrecognizedthat “as long astheBOCs retaincontrol of local bottleneck
facilities, they couldpotentially engagein impropercostallocation, discrimination,and
otheranticompetitiveconductto favor their affiliates’ in-region, interLATA services.”2

The Commission therefore underscored that nondominant treatment of BOC
long distanceservicesis “predicated upon their fill compliancewith the structural,
transactionaland non-discriminationrequirementsof section272 and our implementing
rules.”3

WherethoseCongressionally-mandatedsafeguardsareremovedby the sunsetof
section272, BOCs providing in-region long distanceserviceson an integratedbasis

VerizonCommunications,Inc. v. FCC, 122 S. Ct. 1646, 1662 (2002).
2 RegulatoryTreatmentofLEC Provision ofInterexchangeServicesOperatingin the LEC~

Local ExchangeArea, 12 FCCRcd. 15756, ¶ 134 (1997).
31d.
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should comply with the Commission’s longstanding Rule 61.58 requirementthat
“dominant carriersfile tariffs setting forth the prices, terms and conditions for their
interstateservices.”4 Theserequirementsshould apply until otheradequatesafeguards
are developedto preventthe BOCs from advantagingtheir integratedlong distance
services through anticompetitive leverage of the local bottleneck, including
comprehensiveintercarrier compensationreform and meaningful constraintson BOC
specialaccessratesandnon-pricediscrimination.

Predictably,the BOCs seekto avoid this straightforwardanswerto the issues
raisedby this proceeding,andto deflectattentionfromtheirubiquitouslocal bottlenecks,
by contending that new intermodal services will ensure continued long distance
competition. Thus, Verizon devotesa significantamount of its 20-pageFebruary 13,
2004expartefiling and76 pagesof attachmentsto describingVOIP andcabletelephony
services,noneofwhich servemorethana fractionofthenumberofcustomersservedby
theBOCs.5 The mostsuccessfulVoIP service,Vonage,claims only to have“more than
100,000” lines in service,6and all of the longer-establishedcircuit switched cable
telephonyservicesserveonly “about2%oftotal switchedaccesslines.”7 Thoseseeking
enlightenmentratherthanobfuscationfrom Verizon’sFebruary13 filing shouldbeginat
the bottom of the final pageof Verizon’s final attachmentto that exparte -- where
Verizonacknowledges,in responseto questionsby FCCStaff, that it controlledno fewer
than 56 million switched accesslines on December31, 2003, and approximately50
million lines if resale and UNE lines provided to CLECs are deducted. Indeed,
incumbentlocal exchangecarrierscontrolledabout175million switchedaccesslines in
June2003, andabout156 million linesif resaleandUNE linesarededucted.8

Therecordshowsthat wirelessand wireline servicesarenot fully substitutable,
and evenif they were,BOC ownershipofthetwo leadingnationwidewirelesscarriers--

andtheproposedacquisitionofAT&T Wirelessby Cingular -- greatlylimits their role in
providing any effective constrainton the exerciseofBOC marketpower. Contraryto
Verizon’s claim that no wirelesscarrierwould “pull its competitivepunches”becauseof
its BOC affiliation,9 the Commissionhas found that affiliations provide both the
incentive and ability to engagein anticompetitiveconduct, particularly when they
involve controlling interests.10 Similarly, BellSouth recently chargedthat “a wholly-
ownedaffiliate ofthelargestcableoperators.. . plainly hasthe incentive” to engagein

~ Reviewof RegulatoryRequirementsfor IncumbentLEC BroadbandTelecommunications
Services,17 FCCRcd. 27,000,¶ 18 (2002). Seealso, 47 C.F.R. Section61.58(a)(2)(i).
~ Letter datedFebruary 13, 2004 to Marlene H. Dortch, Secretary,FCC, from Dee May,
Verizon.
6 Seehttp:www.vonage.com/corporate/pressindexphp?PR=20040219_0.
~ FCC Industry Analysis and TechnologyDivision, Wireline Competition Bureau, Local
TelephoneCompetition: StatusasofJune30, 2003,at2.
8 Id.,Table4.
~ Verizon February13 exparteat9.
10 See,e.g.,MarketEntryandRegulationofForeignAffiliatedEntities, 11 FCC Rcd.3873,¶ 80
(1995)(citing “ample precedentfor our view that a less-than-controllinginterestcanprovidea
carrierwith theincentiveandability to engagein anticompetitiveconduct”).
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conductbenefitingthoseoperators.’1 As theFCC InternationalBureaurecentlynoted,
“wireless carrierswould be in a position to prevent[an incumbentlocal carrier] from
exercising market power only if they were independentlyowned.”2 Significantly,
Verizonitselfconcedesthereis no distinctionbetweentheactionsoftheBOCsandtheir
wirelessaffiliates by contendingin footnote12 of its February13 expartethat actionsof
theBOCs’ wirelessaffiliatesshouldbeattributedto theBOCs:

“[T]here is no merit to AT&T’s assertionthatBOCsarenot providing local, long
distance,and wirelessbundlesout of region and are unlikely to do so. All-
distancewireless calling plans are local/long distancewireless bundles, and
VerizonWirelessoffers suchplans in everystateexceptAlaska, whetheror not it
hasan ILEC presence.”

Even the ability of the diminishing number of independently-ownedwireless
carriersto constrainthe exerciseof BOC marketpoweris limited by their relianceon
BOC special accessservices. The commentsby AT&T Wireless make clear that
wirelesscarrierscannotavoid the BOC local bottleneckbecausethey must useILEC
special accessfacilities to operateand expandtheir networks.’3 AT&T Wirelessstates
that thereareno viable alternativesto theseincumbentfacilities and that “more than 90
percent of its transport costs go to paying ILECs for special accessfacilities.”4

Similarly, VoiceStreamusesILECs for 96 percentof its specialaccesstransportneeds
and Sprint hasstatedthat ILEC special accessis its largestoperatingcost.’5 Verizon’s
unsupportedclaim that wirelesscarriers“have a choiceof providersfor specialaccess-
type links” fails to rebutthesefactsbecausetherecordshowsthat CLEC alternativesto
BOC specialaccessservicesexistonly in a verysmall percentageofcases.’6

The recordalso demonstratesthat theBOCs leveragetheir local bottlenecksto
advantagetheir long distanceservicesby engagingin pricesqueezes,costmisallocation
and discrimination.’7 AT&T, for example,has shownthat Verizon and otherBOCs
engagein pricesqueezesoftheir long distancerivals by settingtheir long distancerates
at or below theirswitchedaccessprices.’8 In response,Verizonassertsthat “below cost
pricingfor only oneof multiple dimensionsof service(e.g.,intrastatelong distancecalls

11 ImplementationofSection304ofthe TelecommunicationsActof1996,CS DocketNo. 97-80,
CommentsandOppositionofBellSouthEntertainment,LLC, filed Feb.25, 2004,at 4.
12 AmericaTelCorp. & TelecomItalia ofNorthAmerica,lnc., File Nos. ITC-MOD-20020502-

00212& 1TC-MOD-20020502-00213,MemorandumOpinion andOrder,rel. Dec.30, 2003,at¶
20
13 AT&T WirelessComments,filed June.30, 2003,at8.
14 ld. at 9.
15 Id.
16 AT&T Comments,filed June30, 2003,at 19-24.
~‘ AT&T hasshownthat pricecapregulationdoesnot preventcostmisallocation,contraryto
claims by the BOCs, becausethe BOCs have incentives to misallocatecosts, among other
reasons,in order to maketheir earningsappearlowerand thus obtain regulatorychangesto the
pricecapsystem,and in order to inflate the UNE pricespaidby their competitors. SeeLetter
datedFebruary 13, 2004 to Marlene H. Dortch, SecretaryFCC, from Michael J. Hunseder,
Sidley,AustinBrown & Wood,CC Dkt No. 02-33 & WC Dkt. No. 02-112.
18 AT&T Commentsat 26-30.
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in one state)” is justified on the groundsthat “what mattersis whetherservicesoverall
coveraggregatecosts.”9 Verizon’s approachwould allow BOCs providing integrated
long distance services after the sunset of section 272 to engage in rampant
anticompetitivecross-subsidizationby using high marginserviceslike operator-assisted
calls or vertical featuresto subsidizelow long distancerates. For thesereasons,as
AT&T hasdemonstrated,the BOCs should remain subjectto dominantcarrier tariff
filing and cost support requirementsto prevent such conduct and the imputation
requirementsshould be clarified to require the useof imputed accesscosts for each
componentin theirbundledserviceofferings.20

Verizoncertainlyfails to justify its anticompetitiveuseof accessratesby arguing
that AT&T chargeshigheraccessratesthanVerizon.2’ Verizoncitesto afiling it made
last summerin Virginia regardingAT&T’ s intrastateaccesscharges,but fails to inform
the CommissionthatAT&T’s Virginia accesschargerateswerebrought into paritywith
Verizon’ s ratesthreeweekslater.2 Moreover,evenwith suchparityofcharges,because
AT&T andother CLECshavea fraction ofthe local servicecustomersofanycompeting
BOC, thebalanceofaccesspaymentsbetweenCLECsandBOCsoverwhelminglyfavors
theBOCsandallows theBOCsto pricesqueezetheircompetitors.

SBC hascontradictedVerizon’s claim in its February13 exparte that AT&T is
“wrong in claiming that BOCs enjoy a substantialcost advantageover interexchange
carriers.”23 A seniorSBCexecutivetold SBC’s analystmeetingin November2003 that
“we believewe havea costadvantageover AT&T, MCI and othersbecausetheybuya
lot of their local accessfrom us or the other regional Bell companies.”24 SBC’s
statementalso beliesthe BOC argumentsin this proceedingrepeatedhereby Verizon
that theBOCspurportedly“have no economicincentiveto engagein predatorypricing
becauseaccesschargesare a real sourceof revenue.”25 Accesschargesprovide the
BOCswith acostadvantagein the long distancemarketonly if BOC long distanceprices
do not includethesameaccesspricesthat arepaidby otherlong distancecarriers. These
BOC argumentsalsofail to takeaccountofthe increasedretail and accessrevenuesthe
BOCsreceivefrom increaseddemandfor long distancecallswhentheBOCsreducelong
distancepricesandotherlong distancecarriersreducepricesin response.

Thereis certainlyno basisto Verizon’s furtherclaim in its expartethat theBOCs
cannot useaccesschargesto harm long distancecompetition because“there are a
multitude of competitors -- cable companies, wireless companies, and new VO1P
providers-- who do not pay accesschargesto the BOCs.”26 Both cableand wireless

19 VerizonFeb. 13 exparteat 14 (emphasisadded).
20 AT&T Commentsat49-50.
21 VerizonFeb. 13 exparteat 14.
22 AT&T CommunicationsofVirginia, LLC, AccessServicesTariff, S.C.C.— Va. — No.10,

Section17, 1stRevisedPage24,effectiveJune27, 2003.
23 VerizonFeb. 13 exparteat 17.
24 SBC Communications Analyst Meeting, Nov. 13, 2003, CCBN StreetEvents,Event

Transcript, Final Transcript (Attachment B to AT&T’s February 3, 2003 ex parte) at 14
(statementby SBCGroupPresidentfor MarketingandSalesRayfordWilkins) (emphasisadded).
25 VerizonFeb. 13 exparteat 12.
26 Id. at 17-18.
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companiespay terminatingaccesschargeson at leasta portion of their traffic. Evenif
cable and wirelesscompanieswere completelyexemptfrom accesscharges,the above
discussion makesclear that cable companies, wireless companies, and new VO1P
providerswould not preventthe BOCs from re-monopolizingthe U.S. long distance
industry if the BOCs were allowed to exploit their accesscost advantageto drive
wireline long distancecarriersoutofbusiness.

Verizon also fails to rebut AT&T’s showing in its November26, 2003 and
February3, 2004 exparte filings that bundledlocal and long distanceservicesarea
relevantproductmarketin this proceedingundertheanalyticalframeworkset forth in the
DOJ/FTCHorizontalMergerGuidelines. This frameworkrequiresthe determinationof
whethera hypotheticalmonopolistofbundledservicescould profitably imposea “small
but significantandnontransitoiyincreasein price” withoutlosingsufficient customersto
providersof non-bundleda la carte local andlong distanceservicesto defeatthat price
increase. Verizon’s response(pp. 13-14) largely focuseson the availability of bundled
services,whenthe relevantissueis the extentto which consumerswould turn to non-
bundled servicesto forestall a price increase. AT&T has shown that such a price
increasewould be profitable and Verizon doesnot show otherwise. Further, Verizon
claims (p. 14) that “as a practicalmatter,any carrierwould be foolish to pricebundles
any lower than it had to in order to maximize revenues,”yet seniorSBC executives
repeatedlytold the SBC analystsmeeting in November2003 that SBC hasmade“a
consciousdecision” to “reduceprices” and to “take somemarginconcessiontoday” in
orderdrivegrowthin bundlesand retaincustomers.27

AT&T would bepleasedto answerany furtherquestions.

Respectfullysubmitted,

cc: M. Carowitz W. Kehoe
B. Childers P. Megna
R. Crittendon J.Minkoff
W. Dever B. Olson

27 SBCCommunicationsAnalystMeeting,Nov. 13, 2003,FinalTranscriptat3, 5 (statementby

Rayford Wilkins, SBC Group Vice Presidentfor marketingandSales); id. at 2 (statementby
EdwardWhitaker,SBCChainnanandCEO).
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